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OP1 NI ON

This appeal is made pursuant to section 18593%/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of John K Ericson
agai nst proposed assessnents of additional Eersonal
incone tax in the amounts of $748.64 and $923.00 for the
years 1978 and 1979, respectively.

T7 Unress orherw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the years in issue.
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_ The issue presented is whether appellant _
remai ned taxable on his entire income, despite a Superior
Court order amardlng one-half of his assets to the wonman
with whom he lived during the years at issue.

_ Appel lant |ived with one Hel odie Erieson in a
nonmarital relationship for 15 years from 1965 to 1980.
When they parted in 1980, Ms. Ericson brought a "palinmony"
suit against the appellant, claimng that she was entitled
to one-half of the assets they accunulated while Iivin%
together. Ms. Erieson prevailed in that action, and the
court ordered that all assets accumul ated bY Ms. Ericson
and appellant while living together be equally divided.

Altho%ﬁh they were not narried, appellant and
Ms. Ericson filed California personal inconme tax returns
for 1978 and 1979 as "married filing jointly." Respon- -
dent determned that they were not entitled to file joint
returns and reconputed appellant's taxable income by
subtracting Ms. Ericson's income fromthe amounts reported
on the joint returns and allow ng himone-half of the
deductions claimed on the joint return. It then calcu-

| ated appellant's tax liability using the single rates .
and issued proposed assessmentS of tax, After considering
appel l ant's protest, respondent affirmed the proposed
assessnments, and this timely appeal foll owed,

Section 18402 specifies that if certain condi-
tions are net, a husband and wife nag file a joint return
and conpute their tax liability on their _conbined incone
as provided in section 17045. ° Section 17045 provides
that the tax "shall be tw ce the tax which would be
I nposed if the taxable income were cut in half." Appel-
| ant concedes that he and Ms. Ericson were not entitled
to file a joint return, since they were not husband and
wife. However, he contends that their tax [iability
shoul d neverthel ess be- conputed as provided in section
17045, since the court determned that their assets were
jointly owned.

The Superior Court order dividing appellant's
property was based upon the case of Marvin v. rvin, 18
Cal.3d 660 [134 cal.Rptr. 815] (1976). The Marvin case
hel d that where adults engaged in a nonnarital relation-
sh|P have entered into either an express or an inplied
contract to divide assets acquired during their relation-
ship, the contract is valid and enforceable. The court
specified that it was not holding that the parties were
married and that it did "not seek to resurrect the
doctrine of common |aw marriage, which was abolished in
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California by statute in 1895." (Marvin v. Mirvin,
supra, 18 cal.3d at 684 n. 24.)

Since the Superior Court which decided the
Ericson |awsuit based its decision on the Mrvin case,
the court nust have found that Ms. Erieson and appel | ant
had entered into an inplied contract to pool their incone.
Thus, the issue fa0|ng this board is whether this agree-
ment shifted the incidence of taxation for one-half of
appel | ant's income to Ms. Ericson. Appellant clains that
he is properly taxable pnlr on one-half of his income
because he only beneficially received that portion of his
incone. W cannot agree. 1t is a well-established
principle of tax law that income is taxed to the one who
earns It, and that the tax cannot be avoi ded bX an antic-
ipatory assignnent. (Lucas v. Earl, 281 U S 111 {74
L.Ed. 731] (1930).) Appellant earned his entire income
and remained taxable on it despite the inplied contract
W th Ms. Erieson.

pel | ant argues that Lucas v. Earl is outdated
and factually distinguishable fromthe instant appeal.
\\& cannot agree. Theprinciple announced in Lucas v.
Earl has been repeatedly reaffirmed and remains_a funda-
nental principle of our systemof taxation. (See, e.g.,
United States v. Basye 10 U. S. 441 (35 L.Ed.2d 412]
reh%].den., 2411 U'S. 940 [36 L.E4.2d 402] (1973); Johnson
v. United States, 698 r.2d 372 (9th Cir. 1982).) The
factual differences between Lucas v. Earl and this' &ppeal
are not significant. In bot'h situations, the taxpayer
entered into a contract to share whatever incone he
subsequent|ly earned. Appellant places nuch enphasis on
the fact that he was ordered b{ a court to divide his
assets while the taxpayers in Lucas v. Earl entered into
an express contract. wever, ~The court which ordered
t hat aneIIant's assets be divided was nerehg enforci ng
an inplied contract between appellant and Ms. Ericson.

_ Finally, appellant raises constitutional objec-
tions to respondent's action. This board has a well-
establ i shed policy of abstaining from deciding constitu-
tional questions 1n appeals involving deficiency assess-
ments. (Appeal of Ruben B. salas, Cal. St. Bd. of Equal .,
Sept. 27,7 1978; Appeal of Tris E. Cark, Cal. St. Bd. of
Equal ., Mar.8, 1976.) Furthernore, we believe that
section 3.5 of article Il of the California Constitution
precludes our determning that the statutor% provi si ons
I nvol ved are unconstitutronal or unenforceable.
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For the reasons stated above, respondent's
action nmust be sustai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appeari ng therefor,

| T I S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of John K Ericson against proposed assessnents
of additional personal income tax in the anmounts of
$748. 64 and $923.00 for the years 1978 and 1979,
respectively, be and the same is hereby sustained.

Done at Sacranento, California, this 6th day
of Novenber, 1985, by the State Board of Equalization,

with Board Menbers M. Dronenburg, M. Collis, Mr. Bennett
and M. Harvey present.

Ernest J. Dronenburg, Jr. ,» Chai r man
: . Conway H Collis , Menber
Wlliam M Bennett , Member
Wl ter Harvey* , Menber
, Menmber

*For Kenneth Cory, per Governnent Code section 7.9
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